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H
ave you prevented
unacceptable ex-
posures to con-

tamination left at a
site or are you consid-
ering a site that cur-
rently is contami-
nated? Are you aware
of the potential haz-
ards of exposure to
oil, and that haz-
ardous materials re-
maining in the soil can
contaminate ground-
water or indoor air?
There are valuable
tools in the risk-
based corrective-
action arsenal
you need to be

aware of, including the activity and
use limitation. An AUL is a restriction
that allows certain uses of a property but
not others. They also are a mechanism to
insert notices in property deeds informing
potential purchasers of the effect an AUL
has on a property’s value. To understand
their weight, one must evaluate lifecycle
costs, short-term and long-term effective-
ness and the importance of human health.
AULs also may be used to address potential
risks to public safety, welfare and the envi-

ronment.
An AUL accomplishes this objective by

identifying activities, based on an evalua-
tion of human health risk, that are consis-
tent or inconsistent with maintaining a con-
dition of “no significant risk.” The main pur-
pose of an AUL is to provide property own-
ers, those interested in the property and oth-
ers who review property records at the
Registry of Deeds with notice of the pres-
ence and location of oil or hazardous mate-
rials (OHM), if one or both is present in the
soil at the property.

After an OHM release to the environment,
the responding party has an obligation to
undertake response actions as needed to
reach regulatory closure. Achieving closure
typically includes a combination of assess-

ment and cleanup actions. This work is
overseen by a licensed site profession-
al, an environmental consultant
licensed by the state, who, when appli-

cable requirements are satisfied, con-
cludes that a condition of “no significant

risk” has been achieved and the closure cer-
tification may be issued. 

In cases where the cleanup is less than
100 percent, and this is the vast majority of
cases, a risk assessment must demonstrate
that the residual contaminant concentra-
tions do not pose a health or environmental
risk. Unfortunately, often cleaning up a
release to the point where it not longer
poses a risk can be extremely costly or it
may require the demolition of existing valu-
able structures to remove the underlying
contaminated soil. What to do?

Enter the AUL. If a property owner is will-
ing to agree to a future limitation regarding
access to the contaminated soil area, and if
the owner also is willing to document this
willingness in the legal format of an AUL,
then it may be possible for the licensed site
professional to conclude that a condition of

“no significant risk” has been achieved and
the release condition may be closed out.

How AULs Work
You may ask why a commercial or indus-

trial property that is not going to include a
residence, school or daycare center should
have to meet the same cleanup standards as
these more sensitive land uses. The answer
is they usually don’t. There are cleanup stan-
dards for the more sensitive land uses and
less-strict standards for the less-sensitive
uses. 

But to make sure the commercial or
industrial property doesn’t change to a resi-
dence, school or daycare, a legal notice is
attached to the property deed, which identi-
fies the conditions that are the basis for
maintaining a designation of “no significant
risk.” The legal document through which
this is accomplished is the AUL. 

An AUL typically is attached to a proper-
ty deed at the end of the assessment and
remediation process, just before filing a
completion statement or Response Action
Outcome – the endpoint in the
Massachusetts Contingency Plan process
(the state regulation that governs cleanups).
The Response Action Outcome documenta-
tion report will rely on the AUL to demon-
strate that a condition of “no significant
risk” is present currently and for the fore-
seeable future. The AUL is prepared by a
licensed site professional and provides a
brief summary of property conditions and
appropriate and inappropriate activities. A
survey by a licensed surveyor needs to be
prepared (or amended, if one already
exists) to show the portion of the property
to which the AUL applies. 

Construction activities still can be per-
formed at properties with AULs. The lan-
guage of the AUL will rely on soil-manage-
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ment plans to specify the circumstances
under which soil can be handled. If the lan-
guage of the AUL did not foresee the activi-
ties under contemplation, a licensed site
professional can provide an opinion before
the work is performed. It must be docu-
mented that the “no significant risk” condi-
tion will be maintained. AULs also can be
amended or removed, if the conditions that
initially required them are no longer pres-
ent.

Property owners who have hired a
licensed site professional to oversee an
environmental cleanup often are discon-
certed when they learn that there typically

is no governmental review and approval of
the completed work. The Massachusetts
Department of Environmental Protection
simply does not have the staff or time to
review the work being conducted at the
hundreds of sites of environmental spills
that occur each year. However, a property
cleanup that includes an AUL is assured
governmental review.

AULs and Brownfields
The 1998 Massachusetts Brownfields Act

included new language regarding AULs.
Significant penalties can be levied for vio-
lating the conditions of an AUL. However,
the Brownfields Act provides liability pro-

tection for former property owners who
may have incorporated an AUL into their
redevelopment of a Brownfield property,
provided that the AUL was properly applied
and maintained. The act also requires that
the DEP audit all properties with AULs.
When the DEP audits an AUL, the audit usu-
ally will include review of the Response
Action Outcome completion statement,
which is supported by the AUL. The advan-
tage of this is that the property owner will
receive governmental review of the assess-
ment and remediation that they performed,
giving them added confidence to move for-
ward with development or property transfer
plans. ■
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